1 TAKING THE CASE
= IN THE FIRST PLACE

The reasons for this are multiple; we believe the client;
we sympathize with the client; we misunderstood the
facls; we misunderstood the law; we nead ihe business;
we are airaid we will never get another client; it is a good
referral souice. My advice—resist the templation as
much: &5 possiblz, [f a case does not sound good, if there
are statute of limitations issues, if the client’s story does
niot make sanse—Ieave the case alone. Before embarking
on the expensive and iffy road of litigation, get as many
facts as possible. Do your awn research. If you hesilale,
do not take ihe case. The anly pecple who make money
on questionabla cases are the experts and the defense
attorneys. Why make Lheir lives easier at your expense?

NOT ENLISTING THE
= COOPERATION OF THE
TREATING DOCTOR

Get off on the right foot with the medical-legal relationship
and establish confact with the trealing doctor by
scheduling an in-person maeting with him or her,
Schedule an appointment with 1ke doctor for at least 30
to 60 minutes. Come prepared for The meeting with
appropriate questions, diagrams and an agenda of tha
items that you wish o cover. Start off by making suze the
daclor undersiands thal you expect to be bitled for the time
spent with you, and that yau will promptly pay the bill.
Many doctors have had nc experience with the legal
system and are generally filled with anxiety at the prospect
of & deposition or 2 court appearance. You do both the
physician ang your client a greal service by spending
the time necessary to explain the process, the issues in
conflict and the role that particular physician plays in the
total preseniation of the case. Your job is to provide the
treating docior the hichest possible level of comfort with
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his or her invatvement in your case. Stress to the doctor
that he or she does not have to be an advocale for the
patient, only an advocate for his or fier opénion about the
patient’s injuries, impairmanis and prognosis. The only
way you can do this is by taking the necessary time.
Many times you will have to make yourself available early,
or on weekends, in arder to mest wilh the doclor. The
key is to make sure that yau have assured the treating
docior that you will not let anyone maks him or ner look
foolish in the depaosition or the courtroom. This is
generally a doctor’s biggest fear.

FAILURE TO RECOGNIZE

a THE DIFFERENCE BETWEEN
A PLAINTIFF'S LAWYER AND
A DEFENSE LAWYER

Wiltiam Shakespeare said, "Atl the world's a siage.” The
psesentation of a ciaim in settlement negotiations or in
jury trial is much ke the production of a play. The plaintii's
afiorney is the casting diseclor, in that he or she has to
identify and select the various witnesses (the aciors). The
plaintii's lawyer has 1o be the budgel office and an investor.
He or she has 1o be the s&l designer and prop manager
when working with physical and demonstrative evidence.
The plaintifi's lawyar has to be the wardrobe manager in
making sure that the witnesses appear appropriately
dressed. The plaintiff's lawyer has lo be the playwright in
that he ar she has to tell tha client's story through the
mouth of the various witnesses and decide which
wilnesses deliver which lines. The plaintiff's lawyer has to
make all ihe scheduling arrangements for the courtand the
wilnessas and often has to take care of the mundans
[ogistical matters such as housing for out-oi-town
witnesses, ansportation, and lunch. So the plaintilf's
lawyer is actually the authar, the director, the producer,
the se manager, the finance manager, and so farth, What

is the defanse lawyar? Answer: The critic. Think about it,

@ FAILURE TO OBTAIN A
» CLIENT’S MEDICAL HISTORY

Itis important to have all of your clienl’s medical records
for at least ten years before the accident, in addition to
everything since the accident. We abstract the records
in a form thal we call the medical chronology with the
date of treatment, the name cf the doctor, the purpose of
the visit, the tests that were administered and the advice
of treatmient that was given. This is a very handy raference
and is used throughous the handling of the case. We
frequenily give it to (he treating docters to help them
summarize their records ata glance, and it is a particular
help during deposition or tril to keep he order of medicai
treatment available in a singls place. Any gaps in
treatment, “transiticns,” or changes in ireating doctors
pecome geaphicatly apparent.

5 MONEY REALLY IS
= THE ROOT OF ALL EVIL

Parsanal njury litigation can be like 2 land war in Asia-
—once you get in, you may never gei out alive.
Unfostunately, the defense knows a weak case when they
seg jt—they will be more aggressive than ever, which will
drive the costs up even mare. Witk all of thess costs
invested, settlemant for what was once a reasonable sum
pecomes impossible. The client gets virtually nothing. A
riat with more costs becomes the only alternative. More
cosls, more disappointment, The defense attorney makes
mieney, gels another notgh on the briefcase and gels more
business. The motto here: Know when to say when.
Theowing good money after a bad case does not usuzlly
miake Iha case better. Keep close track of the costs, Sela
limit. Re-evaluzie the case at every jurclure. Level with your
client and be prepared lo tismiss the case if necessary.




6 IF YOU HAVE GOOD

n LIABILITY AND GOOD
DAMAGES, YOU HAVE
A GOOD CASE, RIGHT?

Unlortunately, many plairgifis' afiorneys overlook the element
that in a parsonal injury case is often the most dilficult o
overcome: proximate causation. We gat a case with good
liability and goed damages and essentiatly forgst sbout
proximate cause or assume that with two good elemenls
the jury will iust give on the third, This is simply not so.

FAILURE TO :
s DETERMINE COVERAGE

Quite often the insurance stats of a particular defendant
are not adenuately investigated. This informalion s crucial
{o many issues ranging from ihe obvious—"How much
can we likely expeci to ssttle for?”—to more tactical
considerations: “Is an excess carrier invoived? How mugh
leverage can be brought ta bear on the primary carrier?
£an a “bad faith” situalion be created? Who is reaily
controlling the seitlement negotiations? How can this
informaticon be utilized to maximum advantage?”

Aggressive pursuit of ihe information may also help to
uncover other layers of coverage and even delermine
additional defendants who can/should be sdded io the
case. This practical information should be oblained early
and routinely. In addition, insist on verification (the face
sheet of the policy, signed affidavits), pasticularly in
situations whera relatively low limits are disclosed.

FAILURE TO
a PREPARE PROPER _
DISCOVERY RESPONSES

When the pizintiff staris & case, certain things can be
anticipated: names of wilnesses, names of physician,

and names of trealing doclors and hospitals. Most of
this, obviously can, and should, be gathered at the time
of tha inilial inlerview or sharily thereafter; certainly as of
{he time the cornplaint fs filed. Thus, discovery from the
standpoint of 1he plaintiff should be a fairly easy lask.
From the defense standpoint, it can be a nighimare and
one which should be exploited agaressively,

This is particularly trug in cases involving corporate
defendants. in many instances Ihe claims person is a
beleaguered, overworked individual who could not
possibly respond to pointed, well-thought-oul discovery
requesis on anything resembling a timely basis. Pursuing
{hese requests can only benefil the plaintiff.

In cases in which specific, factually based questions are
asked, the defense atlorney can provide litile, if any,
assisiance in response. Therelore, only two basic things
can happen—ither you will get valuable information or
lhe defense will be pot in a positian of having to back
off their own requests or perhaps be subject to certain
sanctions fof the failure 1o properly and limely respond.

This takes effort and disciptine. You not only have to ask
the queslions, bul also be prepared to compe! the
defendants to answer. Trust me, the effort is worih it.

NO TIMFE FOR
= THE LAW LIBRARY

The most successtul plaintiff's attornays are not only the
ones who get the “good cases.” They arg aiso the good
lawyers. They know the law. They know where tha nearest
library is, and they actually read the materials in it. This
includes ihe basics, such as the applicable statutes, the
case iaw regarding all of ihe elements necessary to
establish a prima facie case, the law. concermning the
polential defenses available and the law regarding the
necessary pleadings. Lel's face il. Motion practice is
primarily directed by the defendant in one of three areas:
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Failure to comply with discovery (1o be discussed iater)
inadequate pleading; and Inadequate factual development.

Wiith over a modicum of research, siandard jury
instructions are a great place o stari. The aticmey would
know from [he outset what he or sk must be prepared
to plead (e.g., is specificity of facl required, as in cases
alteging fraud?) and prave. The knowledne of what is
needed for proving negligence seems like silly,
unnecessary advice, but it never ceased to amaze me
how ill-prepared wilnesses—experl and fay alike—were
regarding the basic elements of a parlicular case.

i ASSUMING A CASE
WILL SETTLE

All too often, this is a mistake made by both sides. Oflen,
wa assuma thal with a casa thal looks good and has a
reasonable setilement demand, the case will go away at
the appropriate time. With this attitude comes 2 certain
amount of {aziness and reluctznce to put in the time {and
money) necessary to properly iry the case. The defense
attorney {and/or adjusier) may very wel: sense this lack of
preparadness, and there may be a change in attitude in the
front office or simpiy a feeling that a delense verdicl can
be achieved. The plaintifl's lawyer is now lefl scrambling,
with predictable results. The solution: If a case is good
enough lo file, it is goad enough to prepare properly. <




