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How-To

Until only a few years ago, per-
sonal injury attorneys would 
get the occasional request for 
reimbursement from health 

insurance plans. These requests were usu-
ally limited to clients who were employed 
by large corporations. But in response to 
the rising cost of healthcare, more and 
more health insurance plans are seeking 
reimbursement for medical expenses paid 
in automobile accident cases. Personal 
injury attorneys have been evaluating 
claims for reimbursement from health in-
surance plans for years, but it now seems 
to be getting both more diffi cult and more 
common. Determining whether a claimed 
lien is valid is often more trouble than its 
worth, and many personal injury attorneys 
would rather pay a reduced lien than fi ght 
the battle. Adjusters often tell us that the 
plan has an “administrative services only” 
contract with the insurance company, 
and that there was no “actual insurance 
contract,” so the injured party must repay 
the plan for the cost of all of the medical 
bills. How do you know whether these and 
similar statements are true? Do you want 
to push the issue if the adjuster is offer-
ing to reduce the lien by a third if you are 
willing to settle with them now? 

Introduction
The general rule is that Virginia’s anti-

subrogation statute prevents subrogation 
in contracts of health insurance policies.1 

The problem with this general rule is that 
there is, of course, a federal law known as 
ERISA (the Employee Retirement Income 
Security Act) that confers subrogation 
rights on health insurance plans estab-
lished pursuant to ERISA, and the courts 
have held that this federal law preempts 
state anti-subrogation statutes. If the plan 
is indeed fully governed by the compre-
hensive statutes of ERISA, the Virginia 
anti-subrogation statute is preempted, and 
the plan has a valid right to claim reim-
bursement from the injured party.2 Asking 
the plan whether they are ERISA-based 
is not enough, however, because most of 
them are ERISA-based, and are quick to 
put their hands out and claim a lien. On 
behalf of our clients, personal injury attor-
neys need to determine which reimburse-
ment claims are valid. 

Not every health insurance plan 
provided by an employer is governed by 
ERISA. Each plan must be analyzed to 
determine whether or not it is an ERISA 
plan. The Department of Labor has issued 
a regulation describing a “safe harbor” 
which allows certain benefi t plans to be 
exempt from ERISA.3 The “safe harbor” 
provision’s intended purpose is to exempt 
from ERISA those arrangements in which 
employer involvement is completely ab-
sent.4 If the employer conducts only a few 
limited functions outlined in the regula-
tion, such as 1) permitting publicizing of 
the program, 2) collecting premiums, and 

3) remitting them to the insurer, then the 
safe harbor provision applies.5 If the safe 
harbor provision applies, then the health 
insurance plan is not an ERISA plan, and 
the Virginia anti-subrogation statute ap-
plies. 

Is the plan self-funded or insured?
The easiest way to determine if the safe 

harbor provision applies, and ultimately 
if it is a valid ERISA plan, is to determine 
whether the plan is self-funded or insured. 
If the plan is fully insured, then the ERISA 
preemption does not apply, the Virginia’s 
anti-subrogation statute does apply, and 
the plan does not have a valid claim for 
reimbursement.6 If the plan is self-funded, 
then ERISA preemption applies, and the 
terms of the plan documents are control-
ling, including the plan’s claimed right of 
subrogation (if the plan includes one).7 
Making this determination is not as easy 
as it sounds because many states do not 
have anti-subrogation statutes, and often 
the plan language for an out-of-state 
employer will contain reimbursement or 
subrogation provisions even though the 
plan is not a self-funded ERISA plan. In 
the absence of a state anti-subrogation 
statute, these provisions are enforceable. 
These provisions are unenforceable, how-
ever, if a state anti-subrogation statute is 
applicable unless the plan is self-funded, 
but many times you will have to prove to 
the plan’s own administrator that they do 
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not have a right to reimbursement. 
In an insured plan, the employer (plan sponsor) 

has an insurance policy with a commercial insur-
ance company. The insurance company collects 
premiums and is at risk to pay benefi ts from its own 
assets. Self-funded plans are those where benefi ts 
are paid directly from an employer’s general assets. 
With a self-funded plan, an insurance carrier does 
not assume the risk of paying claims, and is only 
being paid to administrate the claims.8 The opera-
tive and distinguishing factor between self-funded 
and insured plans is who is ultimately liable to pay 
the claims of the covered persons. Under a self-
funded plan, the employer who promises the benefi t 
also incurs the liability for paying claims.9

Step one is to send a letter to the plan adminis-
trator asking them if they are making a claim for 
reimbursement. If the administrator is unknown, 
then use the contact information on the back of the 
client’s health insurance card. Out-of-state benefi t 
plans seem to always make a claim for reimburse-
ment. In that initial letter, you should also ask them 
to provide you with the Summary Plan Description 
(SPD) and the Internal Revenue Service (“IRS”) 
Form 5500. The SPD is the booklet that should be 
provided by the employer to the employee when 
they sign up for the health insurance plan. When 
you receive this lengthy group of documents, you 

you should also look in the SPD for the actual name 
(or number) of the plan. There is still hope for your 
client if you discover on Form 5500 that the plan is 
an insured plan. 

The plan administrator won’t provide the 
Form 5500, now what do I do?

Do not pay the reimbursement claim until you 
have the Form 5500. I have often found that a plan 
administrator will quickly provide the SPD, but 
the plans that are insured plans and do not have 
the right to reimbursement often do not provide 
the Form 5500. They probably hope that you will 
read the plan language, determine that they have 
the right to reimbursement, and pay their claim. 
Do not fall for this, and get the Form 5500 on your 
own. Furthermore, it is important to remember that 
sometimes adjusters simply do not fully understand 
the law governing their right to reimbursement and 
subrogation in a state which has an anti-subrogation 
statute. Your job will be to politely but fi rmly insist 
upon being provided the necessary information to 
determine whether the plan does indeed have the 
subrogation and reimbursement rights it claims to 
have. 

Once you determine the name of the employer, 
and the name of the plan (or three digit plan num-
ber, a common example is ‘501’) from the SPD, 
you can access the Form 5500 online.10 FreeERISA.
com is a website that allows free access to the Form 
5500’s fi led by most companies. You must sign up 
as a member with the website, and login to it, but 
there is no fee to become a member. You will need 
the exact name of the employer, and the exact name 
(or number) of the plan to fi nd the corresponding 
Form 5500. Once you fi nd the correct plan, review 
the most recent Form 5500, which is probably one 
or two years old (see below). 

The IRS Form 5500 is probably the single most 
important document needed to determine whether 
your client has a duty to reimburse the plan. Title I 
of ERISA imposes various reporting requirements 
on benefi t plans.11 The main reporting require-
ment for plans is the Form 5500 annual fi ling. 
Plan administrators must submit the form and any 
required attachments on an annual basis.12 A Form 
5500 must be fi led on each ERISA plan that has 
been established, and the individual policies (such 
as medical, life, dental, etc.) are listed as Schedules 
(attachments) to the Form 5500. The Form 5500 
must be fi led by the last day of the seventh month 
after the close of the ERISA plan year.13 So the 
most recent fi ling is usually two years old. 

But there is a huge exception to this annual re-
porting rule: plans with fewer than 100 participants 
that are unfunded, fully-insured or a combination 
thereof are not required to fi le a Form 5500.14 This 
is actually just the exception that we are looking 
for, because if the plan falls under this exception, 
and does not fi le a Form 5500, then it is not self-

If the plan documents contain no subrogation 
or reimbursement provisions then the plan 
cannot assert and enforce subrogation or 
reimbursement rights even if it is an 
ERISA-based plan.

will need to search them to determine whether they 
contain subrogation and reimbursement provisions 
in the SPD. Remember, if the plan documents con-
tain no subrogation or reimbursement provisions 
then the plan cannot assert and enforce subrogation 
or reimbursement rights even if it is an ERISA-
based plan. Even if the plan does contain subro-
gation or reimbursement rights, you will want to 
check the SPD to determine whether there are any 
limitations or conditions upon the subrogation or 
reimbursement rights which may be helpful to the 
injured plaintiff. For example, you should examine 
the plan documents to determine whether the sub-
rogation or reimbursement rights allow the injured 
person a pro-rata setoff for litigation fees and 
expenses incurred in making a tort recovery. Most 
ERISA-based plans, of course, have reimbursement 
and subrogation provisions in the plan language 
which provide for full reimbursement and with few 
or no conditions or limitation of any benefi t to the 
injured plaintiff. Studying the plan documents is 
important, because these documents control, but 
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funded and not entitled to reimbursement. But that 
is the easy battle, because plan administrators who 
do not fi le a Form 5500 usually do not even try to 
make a claim for reimbursement. 

Once you have located the corresponding Form 
5500, the most important component on the Form 
5500, for personal injury attorneys, is the plan 
funding arrangement. This is found on section 
9(a) of the Form 5500. There are up to four boxes 
that can be checked on the form, 1) insurance, 2) 
Section 412(i) insurance contracts, 3) Trust, and 
4) General assets of the sponsor. All four of these 
boxes can be checked because this form reports the 
funding arrangement of all of the plan assets, not 
just the health insurance contracts. If only the insur-
ance box is checked, then the plan is a fully-insured 
plan, and is not entitled to any reimbursement. This 
is also an easy battle because plan administrators 
who only have insurance contracts do not usually 
try to make a claim for reimbursement. These “easy 
battle” claims are often made by out-of-state adjust-
ers and plan administrators who are unaware of 
Virginia’s anti-subrogation statute. 

What if the plan is both self-funded and 
insured?

The tough reimbursement battles are fought 
when “Insurance” is checked on the Form 5500, 
but “Trust” or “General assets of the sponsor” are 
also checked. Since employee benefi t plans contain 
more than just health insurance policies, it can be 
diffi cult to determine whether the health insurance 
plan for your client is a fully-insured or self-funded 
plan. Thankfully the attachments to the Form 5500, 
namely the Schedule ‘A’ and the Schedule ‘C’, can 
shed some light on the situation. 

Traditional insurance contracts are listed on a 
Schedule ‘A’. The plan administrator must include 
a Schedule ‘A’ if any plan benefi ts are provided by 
an insurance company, insurance service or other 
similar organization (such as Blue Cross/Blue 
Shield or a health maintenance organization).15 At 
least one Schedule ‘A’ is required if “Insurance” is 
checked in section 9(a) on the Form 5500.16 To a 
personal injury attorney, the most important parts 
of the Schedule ‘A’ are line 1(a), which reports the 
name of the insurance carrier, and line 7, which re-
ports the type of benefi t or contract. You will need 
to review all of the Schedule A’s to fi nd the insur-
ance carrier and contract that corresponds to your 
client’s specifi c case. If you cannot fi nd a Schedule 
‘A’ for the health insurance plan used by your cli-
ent, that is good evidence that it is a self-insured 
plan, and is entitled to reimbursement. 

The Schedule ‘C’ lists the “Administrative 
services only” (ASO) contracts, which is the best 
indicator that the plan is self-insured and must be 
repaid by your client. ASO contracts are “services 
provided in an employee benefi t plan such as a Pen-
sion Plan. An employer provides the clerical staff 

to operate the plan, in effect acting as custodian. 
The trustee provides direction for investment of 
the plan’s funds, usually in a self-directed invest-
ment account. In a self-insured property or liability 
plan the group may have an ASO contract with an 
insurance company or a third-party administrator to 
handle claims processing and administration.”17 

A Schedule ‘C’ is required to report contract 
administrators for the plan, and any other persons 
receiving, directly or indirectly, $5,000 or more in 
compensation for all services rendered to the plan 
during the plan year.18 To a personal injury attor-
ney, the most important part of the Schedule ‘C’ is 
line 2, which in section (a) reports the name of the 
contract administrator, and section (g) which reports 
the type of service performed (13 means administra-
tion).19 If indeed the plan only has an “administra-
tive services only” (ASO) contract for its health 
insurance benefi ts, then a Schedule ‘A’ should not 
be fi led because it is not an “insurance” contract.20 
If your client’s health insurance carrier is listed on 
the Schedule ‘C’ as an administrator, and not listed 
on any Schedule ‘A’, then the plan is defi nitely self-
funded and your client must reimburse the plan. 

I have determined that the plan is self 
funded and has a valid ERISA claim. Do I 
just pay them?

Once you determine that you have to pay back 
the plan, you can still negotiate with the adjuster. 
After all, your client has incurred litigation fees and 
expenses and you have worked hard to make a tort 
recovery. The funds from the tort recovery are in 
the nature of a windfall to the ERISA-plan, since 
the plan has to provide health insurance benefi ts 
regardless of whether a tort recovery is ever made. 
There is a good argument in justice and fairness that 
the ERISA-plan should accept some discount on its 
reimbursement recovery. If you confi rm, however, 
that the ERISA-plan reimbursement rights are fully 
enforceable and you are unable to negotiate a volun-
tary discount with the ERISA-plan, then you should 
pay the reimbursement claim. If you do negotiate 
a discount, make sure that you receive written con-
fi rmation from the adjuster that your compromised 
agreement is in full satisfaction of all past and fu-
ture payments by the plan for injuries arising from 
this accident. This language is important because 
some I have seen plans accept the payment from the 
attorney, then make a claim for the remainder with 
the client after the case is settled.  

Conclusion
It is very important for a personal injury attorney 

to determine the validity of a claim for reimburse-
ment from a health insurance carrier. With surpris-
ing frequency, plan administrators initially make a 
claim for reimbursement and then promptly retract 
that claim once the personal injury attorney obtains 
the Form 5500 (or determines that there is not one). 
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You also have to keep in mind that plan administra-
tors who do not have a valid claim for reimburse-
ment often ignore letters requesting the Form 5500 
and the SPD. Be sure to obtain a waiver from your 
client before disbursing funds to them that may be 
owed to the health insurance plan. And before mak-
ing any such disbursement to the client make sure 
the client understands that, if the plan’s reimburse-
ment rights are valid and enforceable, the plan can 
seek reimbursement from your client directly and 
might also deny benefi ts in the future, and these 
events can cause an unhappy former client. For a 
much more thorough discussion of the remedies of 
self-funded plans and the liability of your client, I 
highly recommend the ERISA subrogation article 
by Art Donaldson in the VTLA’s liens notebook.21 
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